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Conservation Easement Transactions From A to Z 

Conservation Purpose 

 

1. The qualified real property interest contributed to a Land 

Trust by the Donor must be made exclusively for at least one of 

the four (4) conservation purposes enumerated in Code Section 

170(h)(4). Legislative history illustrates the importance of 

conservation purpose. Turning once again to Report 96-1007, it 

is stated that “provisions allowing [federal charitable] deductions 

for conservation easement [donations] should be directed at the 

preservation of unique or otherwise significant land areas or 

structures.” 

2. The first conservation purpose is “the preservation of land 

areas for outdoor recreation by, or the education of, the 

general public.” Code Section 170(h)(4)(A)(i). Such recreation 

or education must be “for the substantial and regular use of 

the general public.” Treasury Regulation Section 1.170A-

14(d)(2)(ii). Recreation on the conserved property by the 

general public is not inconsistent with the exaction of reasonable 

use fees charged. See for example PLR 8713018. However, land 

within a gated community need to satisfy one of the other 

conservation purposes. PLR 8713018 will be featured in our 

CASE STUDIES. 

3. The second conservation purpose is the “protection of a 

relatively natural habitat of fish, wildlife, or plants, or similar 



 

ecosystem.” Code Section 170(h)(4)(A)(ii). The Treasury 

Regulations provide that the habitat or ecosystem protected by 

this conservation purpose must be a “significant” habitat or 

ecosystem. This can lend a subjective note to inquiry concerning 

the “habitat” conservation purpose. See, for example, Atkinson 

and Champions Retreat both discussed in our CASE STUDIES. 

Public access is not required for the habitat conservation 

purpose, and in fact, this type of Conservation Easement may 

limit or prohibit public access to the Restricted Property. 

Treasury Regulation Section 1.170A-14(d)(3)(iii). 

4. The third conservation purpose is the preservation of open 

space (including farmland and forest land) where such 

preservation is for either: (a) the scenic enjoyment of the 

general public; or (b) pursuant to a clearly delineated 

governmental policy. In either case, a Conservation Easement 

with an open space purpose must yield a significant public 

benefit. Code Section 170(h)(4)(A)(iii). In the 1980 legislative 

history the Senate Finance Committee stated: “The preservation 

of an ordinary tract of land would not, in and of itself, yield a 

significant public benefit, but the preservation of ordinary land 

areas in conjunction with other factors that demonstrate a 

significant public benefit or the preservation of a unique land 

area would yield a significant benefit. For example, the 

preservation of a vacant downtown lot would not by itself yield a 

significant public benefit, but the preservation of the downtown 

lot as a public garden would, absent countervailing factors, yield 

a significant public benefit”. To illustrate current concerns with 



 

open space easements, consider EXHIBIT III, which 

graphically depicts a housing density census for the State of 

Georgia, showing actual measures for 1940, 1950, 1960, 1970, 

1980, 1990, and 2000, with projected data for 2010, 2020, and 

2030. 

5. A Conservation Easement may be made for the scenic 

enjoyment of the general public if development of the Restricted 

Property would impair the scenic character of the local landscape 

(whether urban or rural) or would interfere with the scenic 

panorama that can be enjoyed from a park, nature preserve, 

road, waterway, trail, historic structure or historic land area 

open to (or utilized by) the general public. The determination of 

whether a Conservation Easement contributes to “scenic 

enjoyment” is inherently subjective. The Treasury Regulations 

provide that the determination should be made by evaluating all 

germane “pertinent facts and circumstances.” The Treasury 

Regulations provide a non-exclusive list of factors to be 

considered in this inquiry. Treasury Regulation 1.170A-

14(d)(4)(ii)(A). 

6. Visual (as opposed to physical) access to or across the 

property is necessary to support a “scenic enjoyment” 

Conservation Easement. However, visual access of the entire 

Restricted Property is not necessary. To the extent that only a 

very small portion of the Restricted Property is visible, the IRS 

could maintain that the public benefit is insufficient to qualify for 

a Conservation Easement deduction. Treasury Regulation Section 



 

1.170A-14(d)(4)(ii)(B). A Conservation Easement to preserve 

open space under Code Section 170(h)(4)(A)(iii), whether for 

the scenic enjoyment of the public, or pursuant to a clearly 

delineated governmental policy, must yield a significant public 

benefit. Treasury Regulation 1.170A-14(d)(4)(iv). 

7. The final conservation purpose is for the “preservation of a 

historically important land area or a certified historic structure.” 

Code Section 170(h)(4)(A)(iv). So called “façade easements” are 

in effect a subset of Conservation Easements which are 

supported by this conservation purpose. Physical public access is 

not required for a “land area/structure” Conservation Easement. 

Some visual public access to the Restricted Property is required. 

Historically important land areas include: (a) an 

independently significant area of the National Register of Historic 

Places; (b) an area within a registered historic district which can 

reasonably be considered to contribute to the significance of the 

district; and (c) an area adjacent to property listed in the 

National Register of Historic Places. Treasury Regulation Section 

1.170A-14(d)(5)(ii). A façade easement, Whitehouse House, is 

covered in the CASE STUDIES portion of our presentation. 

8. In order to satisfy the requirement that the Conservation 

Easement be exclusively for conservation purposes the 

conservation purpose or purposes underlying the easement must 

be protected in perpetuity. Code Sections 170(h)(2)(A) and 

170(h)(5)(A). The perpetuity requirement is an essential 

attribute of all allowable Conservation Easements. Report 96-



 

1007 is once again instructive. A Conservation Easement “must 

involve legally enforceable restrictions on the interest in the 

property retained by the donor that would prevent uses of [that] 

retained interest inconsistent with the conservation purposes” of 

the easement. For example, any mortgage holder must 

subordinate its interest to the rights of the Land Trust to enforce 

the Conservation Easement in perpetuity. Treasury Regulation 

1.170A-14(g)(2). Similarly, if the surface and mineral interests 

have been severed and there is no joinder in the Conservation 

Easement by the mineral interest owner, the Donor must show 

that the “probability” of extraction or removal of minerals by 

surface mining is “so remote as to be negligible.” Treasury 

Regulation Section 1.170A-14(g)(4)(ii). The latest case law 

concerning perpetuity will be addressed under CASE STUDIES 

with Oakbrook Landings and Hewitt which present a conflict 

between the Court of Appeals for the 11th and 6th Circuits. 

9. For any of the four (4) conservation purposes, a deduction 

will generally not be allowed if the Conservation Easement 

would accomplish one of the goals, while impeding another 

significant conservation interest. However, a use necessary for 

the protection of the conservation interests that are fulfilled by a 

Conservation Easement may be permitted, even though such use 

is destructive of other conservation values. Treasury Regulations 

Section 1.170A-14(e). For example, “a deduction for the 

donation of an easement to preserve an archaeological site that 

is listed on the National Register of Historic Places will not be 

disallowed if site excavation consistent with sound archeological 



 

practices may impair a scenic view of which the land is a part.” 

Treasury Regulation Section 1.170A-14(e)(3). 
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