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Use of Terms and Conditions  

in Purchase Agreements  
 

 

WARRANTIES 

 

I. Express Warranties 

 

There is much confusion about warranties, and for good reason: 

 

As the inestimable Karl Llewellyn observed . . ., "To say 'warranty' 

is to say nothing definite as to legal effect . . . ." K. Llewellyn, Cases 

and Materials on the Law of Sales 210 (1930), quoted in John 

Edward Murray, Jr., Murray on Contracts 543, n. 19 (3d ed. 1990). 

"The sane course," he advised, "is to discard the word from one's 

thinking." Id. He, nonetheless, "agreed to retain the term 'warranty' 

in the UCC," Murray, supra, at 543, n. 19, but we are cautioned by 

Professor John Edward Murray, Jr. that "its retention was simply 

one of innumerable compromises he [Llewellyn] made to ascertain 

the enactment of the new Code throughout the Country." Id. More 

recently, Professor Samuel Williston, expressed similar sentiments: 

"'Warranty' is a word which illustrates as well as any other the fault 

of the common law in the ambiguous use of terms. The word 

naturally means promise, but in different kinds of contracts is used 

with varying meanings." 1 Samuel Williston, A Treatise on the Law 

of Contracts § 38.19, at 451 (Richard A. Lord ed., 4th ed. 

1990)(internal citation omitted).1 

 

Despite the consternation about the word “warranty,” when it comes to the sale of goods, 

express warranties are of critical importance. The concept is relatively simple when the 

following is kept in mind: “[T]he whole purpose of the law of warranty is to determine what it is 

that the seller has in essence agreed to sell . . . .”2  An affirmation of fact or promise relating to 

the goods are “regarded as part of the description of those goods” that “becomes part of the basis 

of the bargain,” and thus an express warranty is created.3  An express warranty is created not 

only by a description but also by a sample or model that is made part of the basis of the bargain.4  

The warranty thus may be the result of an express promise or of a factual representation that is 

treated as a constructive promise. 

 

Puffery 

 

The affirmation of fact or promise that constitutes a warranty must be something other 

 
1 Goldstein v. Miles, 159 Md. App. 403, 423, 859 A.2d 313, 324 (2004). 
2 U.C.C. § 2-313 comment 4. 
3 U.C.C. § 2-313 comment 3. 
4 UCC § 2-313(1)(b) and (c). 
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than mere "puffery.”5 “[A]n affirmation merely of the value of the goods or a statement 

purporting to be merely the opinion of the seller or commendation of the goods does not create a 

warranty.”6  

 

It must not be assumed that a statement is mere “puffery” as opposed to an assertion of 

fact that creates a warranty. U.C.C. § 2-313 comment 8 states: “Concerning affirmations of value 

or a seller's opinion or commendation . . ., the basic question remains the same: What statements 

of the seller have in the circumstances and in objective judgment become part of the basis of the 

bargain? . . . all of the statements of the seller do so unless good reason is shown to the contrary.” 

 
5 Jeter v. Brown & Williamson Tobacco Corp., 294 F. Supp. 2d 681, 687 (W.D. Pa. 2003). “‘Puffery,’ as opposed to 

a statement of fact, ‘is an expression of opinion by a seller not made as a representation of fact.’ Dowling v. NADW 

Mktg. Inc., 631 S.W.2d 726, 729 (Tex. 1982) (citation omitted).”  Diamond Beach Owners Ass'n v. Stuart Dean Co., 

2018 U.S. Dist. LEXIS 219528, *8 (S.D. Tex. 2018). “The Court agrees that puffery cannot form the basis of an 

express warranty. Corwin v. Connecticut Valley Arms, Inc., 74 F. Supp.3d 883, 892 (N.D. Ill. 2014) (‘Opinions that 

a product is 'premium' or 'perfect' do not generally create express warranties.’).” Berarov v. Archers-Daniels-

Midland Co., 2019 U.S. Dist. LEXIS 10169, *26 (N.D. Ill. 2019). 

 

"Vague assertions of quality do not rise to the level of express warranties. 

Tennessee case law characterizes statements that a product was 'good' or 'superior' 

as puffery and opinion incapable of supporting a warranty." Barrette Outdoor 

Living, Inc. v. Vi-Chem Corp., No. 2:13-cv-289, 2015 U.S. Dist. LEXIS 185531, 

2015 WL 12547568, at *8 (E.D. Tenn. Aug. 31, 2015) (quoting Audio Visual 

Artistry v. Tanzer, 403 S.W.3d 789, 812 (Tenn. Ct. App. 2012)); see also Morris 

Aviation, LLC v. Diamond Aircraft Indus., Inc., 536 F. App'x 558, 563 (6th Cir. 

2013) (finding that "generalized, subjective terms like 'quality' and 'reliability'" 

cannot be considered misrepresentations because they are "puffery on which no 

buyer would reasonably rely"). Thus, the first representation that the trucks were 

of a "particular quality" does not constitute an express warranty because it is 

vague. 

 

Bunn v. Navistar, Inc., 2019 U.S. Dist. LEXIS 12390, *6-7 (M.D. Tenn. 2019). 

 

"The common theme that seems to run through cases considering puffery in a 

variety of contexts is that consumer reliance will be induced by specific rather  

than general assertions. Advertising which merely states in general terms that one 

product is superior is not actionable. However, misdescriptions of specific or 

absolute characteristics of a product are actionable." Paduano v. American Honda 

Motor Co., Inc., 169 Cal.App.4th 1453, 1500, 88 Cal. Rptr. 3d 90 (2009) (quoting 

Cook, Perkiss and Liehe, Inc. v. N. Cal. Collection Serv., Inc., 911 F.2d 242, 246 

(9th Cir. 1990) (internal quotations omitted)). For example, "an advertiser's 

statement that its lamps were 'far brighter than any lamp ever before offered for 

home movies' was  ruled puffery. However, when the advertiser quantified 

numerically the alleged superior brightness with statements such as '35,000 candle 

power and 10-hour life,'" its statements became actionable assertions of fact. 

Cook, 911 F.2d at 246 (citing Smith-Victor Corp. v. Sylvania Electric Products, 

Inc., 242 F. Supp. 302, 308-09 (N.D. Ill. 1965)). 

 

Viggiano v. Hansen Natural Corp., 944 F. Supp. 2d 877, 894-895, 2013 U.S. Dist. LEXIS 70003, *44-45, 2013 WL 

2005430 (C.D. Cal. 2013). 
6 UCC § 2-313(2). Berkebile v. Brantly Helicopter Corp., 462 Pa. 83, 337 A.2d 893, 903 (Pa. 1975) (advertisement 

that helicopter was "safe," "dependable," and "easy to operate" was mere puffing); County of Mercer v. UniLect 

Corp., 612 F. Supp. 2d 638 (W.D. Pa. 2009) (statement about the expected life of a touch screen electronic voting 

system was merely a statement of opinion). 
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Is Reliance Necessary? 

 

 Despite the goal of the U.C.C. to create a uniform law for the sale of goods, there is no 

uniformity on the issue of whether reliance is an element of warranty: 

 

Among courts, however, there is considerable divergence as to 

whether reliance is an element of a breach of warranty claim under 

U.C.C. § 2-313. A review of the legal landscape reveals three 

different approaches to the issue. . . . . First, it appears that a slim 

majority of courts considering the issue have held that reliance is not 

an element of an express warranty claim. . . . . At the other end of 

the spectrum, a number of courts have required proof of specific 

reliance on a seller's statements to recover for breach of express 

warranty. . . . . Finally, various jurisdictions have taken a middle 

ground approach, holding that a seller's affirmations relating to 

goods create  a rebuttable presumption that the statements were part 

of the basis of the bargain, which the seller may rebut by "clear 

affirmative proof" to the contrary.7 

 

One court has explained:  

 

A written express warranty that is part of the sales contract is the 

seller's promise which relates to goods, and it is part of the basis of 

the bargain. 13 Pa.C.S. § 2313(a)(1). This statement of law is not 

qualified by whether the buyer has read the warranty clause and 

relied on it in seeking its application. See id. General contract law 

supports this interpretation. "Contracting parties are normally bound 

by their agreements, without regard to whether the terms thereof 

were read and fully understood." Simeone v. Simeone, 525 Pa. 392, 

581 A.2d 162, 165 (Pa. 1990); see Erie Ins. Exchange v. Baker, 601 

Pa. 355, 972 A.2d 507, 511 (Pa. 2008) (plurality) (plaintiff's failure 

to read contract not ground to nullify contract terms); Standard 

Venetian Blind Co. v. Am. Empire Ins. Co., 503 Pa. 300, 469 A.2d 

563, 566 (Pa. 1983) (same).8  

 

Warranties Extending to Future Performance 

 

 Generally, warranties warrant that goods will do certain things or be a certain way at the 

time of delivery. Thus, “[a] breach of warranty occurs when tender of delivery is made.”9  The 

 
7 Michael v. Wyeth, LLC, 2011 U.S. Dist. LEXIS 56157, *26-27 (S.D. W.Va. 2011). 
8 Samuel-Bassett v. Kia Motors Am., Inc., 613 Pa. 371, 412, 34 A.3d 1, 25 (2011). 
9 U.C.C. § 2-725(2). See, e.g., Repasky v. Jeld-Wen, Inc., 81 Pa. D. & C.4th 495 (C.P. Adams 2006); Horsmon v. 

Zimmer Holdings, Inc., 2012 U.S. Dist. LEXIS 15650 (W.D. Pa. 2012). 
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statute of limitations starts to run from the date of delivery, not from the time a problem with the 

product manifests itself. 

 

Express warranties that extend to future performance have the effect of delaying the start 

of the statute of limitations to the time that a breach is or should have been discovered. 

Warranties that extend to future performance do not constitute agreements to lengthen the 

limitations period, though their practical effect may seem to do just that. Thus, the drafter can, in 

effect, “extend” the statute of limitations many years. “[F]or a warranty to explicitly extend to 

future performance, the warranty ‘must expressly provide a guarantee that the product will 

perform as promised in the future.’”10 

 

A tombstone was purchased and installed in 2003. The seller’s literature stated the 

tombstones were guaranteed to “last forever” and were “backed by a perpetual warranty.” A 

problem was discovered in 2013—and because of the language in defendant’s literature, the 

court held the cause of action did not accrue until discovery.11  

 

The instruction manual of a humidifier stated, under the heading “1 YEAR LIMITED 

WARRANTY,” that the product was warranted “for a period of one year from the date of 

purchase” to be “free from defects in material and workmanship.” The statement qualified as an 

express warranty that extended to future performance under the U.C.C. because it related to the 

quality of the product and guaranteed that the humidifier would be free from defect for a certain 

period of time in the future.12 

 

Consider the following case, as discussed in Corbin on Contracts: 

 

● Cooper-Booth Transp. Co., L.P. v. Daimler Trucks of N. Am., 

LLC, 2018 U.S. Dist. LEXIS 69338 (E.D. Pa. April 24, 2018). 

Plaintiff purchased nine Daimler box trucks with Detroit Diesel 

engines in March and April of 2013. Plaintiff alleged that the 

purchase was subject to an express warranty by which defendants 

warranted the trucks against defects for 24 months from the date of 

purchase plus an additional 36 months for specific component parts. 

Plaintiff sued for breach of express and implied warranties. 

Defendants filed a motion to dismiss. The court explained that under 

the U.C.C. as adopted in Pennsylvania, the statute of limitations for 

plaintiff’s express warranty claim is four years. A cause of action 

for breach of express warranty typically accrues at the time the seller 

makes tender of delivery. In this case, the dealer tendered the trucks 

in March and April 2013, and plaintiff filed its complaint more than 

four years later, in August 2017. Under the usual rule, the claim for 

breach of express warranty would be time-barred, but there is an 

exception: if the warranty “explicitly extends to future performance 

of the goods and discovery of the breach must await the time of such 

 
10 Leprino Foods Co. v. Dci, Inc., 2017 U.S. Dist. LEXIS 800 (D.Colo. 2017) (citation omitted). 
11 Hoctor v Polchinski Mems., Inc., 50 Misc. 3d 65 (N.Y. App. Term 2015). 
12 Singer v. Sunbeam Prods., 2016 U.S. Dist. LEXIS 56455 (N.D. Ill. Apr. 28, 2016). 
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performance,” the cause of action accrues when the breach is or 

should have been discovered. The court quoted Nationwide 

Insurance Co. v. General Motors Corp. 533 Pa. 423, 625 A.2d 1172 

(Pa. 1993): “ ‘[T]he focus of [13 Pa. C.S. § 2725(a)] is not on what 

is promised, but on the duration of the promise—i.e., the period to 

which the promise extends,’ ” so “ ‘a promise that, by its terms, 

comes into play upon, or is contingent upon, the future performance 

of the goods’ ” extends to future performance. Here, “the promise 

had a specific duration and could not be breached until the trucks 

required actual repair or replacement.” Thus, the express warranty 

explicitly extended to future performance, and the claim for breach 

of express warranty was timely. The court denied the motion to 

dismiss the plaintiff’s claim for breach of express warranty. 

However, plaintiff’s claims for breach of implied warranties were 

untimely because “implied warranties of merchantability and fitness 

for a particular purpose do not explicitly extend to future 

performance.” The court dismissed the claims for breach of implied 

warranties.13 

 

Course of Performance Can Clarify and Change Warranty Language 

 

As explained in the section on “Dealing with a Contract’s Invisible Terms,” warranty 

language can be altered by course of performance. 

 

II. Implied Warranties 

 

Implied Warranty of Merchantability: In any contract for the sale of goods by a seller 

who deals in goods of that kind, a warranty that the goods “are fit for the ordinary purposes for 

which such goods are used” is implied.14  Under this warranty, the buyer is entitled to receive 

non-defective goods, goods that are of fair or average quality, and goods that perform in 

accordance with reasonable standards of performance — not the highest quality of such goods, 

but of reasonable quality.  Trade usage or prior course of dealing suggest a certain margin of 

allowable imperfection. 

 

Note the limited nature of this implied warranty—it warrants only that the goods “are fit 

for the ordinary purposes” of such goods. Prudent counsel for the buyer will always try to draft 

the contract’s express warranty with the utmost precision to spell out every characteristic and 

capability that is necessary to give the buyer the benefit of the bargain. Prudent counsel should 

not rely on the implied warranty of merchantability to provide the buyer necessary rights. 

 

Where the parties have an express warranty, the buyer should not expect to receive 

greater or different benefits under an implied warranty of merchantability. “Express warranties 

displace inconsistent implied warranties other than an implied warranty of fitness for a particular 

 
13 15 John E. Murray, Jr. & Timothy Murray, Corbin on Contracts § 83.8 (supp. 2018). 
14 U.C.C. § 2-314. 
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purpose.”15  

 

One court has explained:  

 

[W]e note that "the concept of 'merchantability' does not require that 

the goods be the best quality or the best obtainable but it does require 

that they have an inherent soundness which makes them suitable for 

the purpose for which they are designed . . . ." Gall by Gall v. 

Allegheny County Health Dep't, 521 Pa. 68, 555 A.2d 786, 789-90 

(Pa. 1989) (internal citations omitted).16 

 

 In that same case, the court rejected a claim that a lighter was unmerchantable on the 

footing that a two-year-old child obtained a disposable butane cigarette lighter belonging to his 

mother and started a fire.  

 

[T]o be merchantable, the goods must be fit for their "ordinary 

purposes".  The word "ordinary" is readily understood to mean 

"common" or "average". See AMERICAN HERITAGE 

DICTIONARY OF THE ENGLISH LANGUAGE 925 (1981). In 

the context of this matter, it is apparent that the ordinary purpose of 

the Cricket lighter was to allow an adult user to produce a flame. Its 

ordinary purpose certainly was not to be a two year old child's 

plaything. The fact that the product was tragically misused in such 

a way does not alter the ordinary purpose of the product. As the 

lighter was fit for its ordinary purpose, it was merchantable; 

Appellee's contention to the contrary must fail.17  

 

Implied Warranty of Fitness for a Particular Purpose: If a seller is aware of the 

particular needs or purpose of the buyer, and if the seller is aware that the buyer is relying on the 

seller’s skill and judgment in choosing a product for that purpose, such reliance justifies the 

imposition of an implied warranty.  In other words, a product may be suitable for ordinary 

purposes but unsuitable for the special or particular purposes of the buyer.18  

 

III. Disclaiming Warranties 

 

 Can express warranties be disclaimed? There is some wobbly language in the U.C.C. that 

suggests it is possible, but since “a contract is normally a contract for a sale of something 

describable and described,” a purported disclaimer of an express warranty “cannot reduce the 

seller's obligation with respect to such description and therefore cannot be given literal effect 

under Section 2-316.” 19 The late contract law scholar Dr. John E. Murray, Jr. explained:  “It 

would . . . be ludicrous to honor a clause generally disclaiming all express warranties. If given 

 
15 U.C.C. § 2-317(c). 
16 Phillips v. Cricket Lighters, 584 Pa. 179, 186, 883 A.2d 439, 444 (2005). 
17 Phillips v. Cricket Lighters, 584 Pa. 179, 187-188, 883 A.2d 439, 444-445 (2005). 
18 U.C.C. § 2-315. 
19 U.C.C. § 2-313, cmt. 4. 
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literal effect, such a clause would effectively disclaim even the express warranty arising from a 

description of the goods. In a contract for the sale of an automobile, the seller could tender a 

cardboard box without breaching an express warranty. If, therefore, an express warranty is found 

to exist, it may not be disclaimed.”20  

 

The comments to the U.C.C. properly make clear that a disclaimer of such warranties on 

a standardized form is not valid. “‘Express’ warranties rest on ‘dickered’ aspects of the 

individual bargain, and go so clearly to the essence of that bargain that words of disclaimer in a 

form are repugnant to the basic dickered terms.”21   

 

How can implied warranties be disclaimed? U.C.C. § 2-316 spells it out: 

 

(2)  Subject to subsection (3), to exclude or modify the implied 

warranty of merchantability or any part of it the language must 

mention merchantability and in case of a writing must be 

conspicuous, and to exclude or modify any implied warranty of 

fitness the exclusion must be by a writing and conspicuous. 

Language to exclude all implied warranties of fitness is sufficient if 

it states, for example, that "There are no warranties which extend 

beyond the description on the face hereof." 

 

(3)  Notwithstanding subsection (2) 

 

(a)  unless the circumstances indicate otherwise, all 

implied warranties are excluded by expressions like 

"as is", "with all faults" or other language which in 

common understanding calls the buyer's attention to 

the exclusion of warranties and makes plain that 

there is no implied warranty; and 

 

(b)  when the buyer before entering into the contract 

has examined the goods or the sample or model as 

fully as he desired or has refused to examine the 

goods there is no implied warranty with regard to 

defects which an examination ought in the 

circumstances to have revealed to him; and 

 

(c)  an implied warranty can also be excluded or 

modified by course of dealing or course of 

performance or usage of trade. 

 

 

♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦ 

 

 
20 John E. Murray, Murray on Contracts § 101 (5th ed. 2011). 
21 U.C.C. § 2-313, cmt. 1. 
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