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Legal Alert

November 5, 2018 How to Defeat a Fraudulent Transfer

Michael R. King . .
mking@gblaw.com After borrowers default and as your collection efforts near the entry of judgment, many
602-256-4405 debtors begin to hide assets. Can you get the money or property back from the individuals to

whom the debtors transferred those assets?

Let's set the stage with an example. The debtor owes the Bank $150,000, is about to have
judgment entered against him, and owns real property (for simplicity, let's assume it's his only
asset) in another jurisdiction in which he has equity, but not in excess of the amount he owes his
creditors. This makes the debtor insolvent.

Prior to the entry of judgment, the debtor transfers the real property to a friendly third party
such as a parent, spouse, sibling, girlfriend, etc. Sometime thereafter, the debtor files for a
Chapter 7 bankruptcy. Case law is filled with examples of debtors transferring property for
insufficient consideration to family members or friends. Giving assets away to defraud creditors
won't work if the creditor pursues its rights!

So, how does the Bank proceed? The Bank's governing authority here is the Arizona
Uniform Fraudulent Transfer Act, which is found at Arizona Revised Statutes § 44-1001 and sets
forth the guidelines for determining whether a transfer is fraudulent as to a creditor and can be set
aside by a court.

The Act provides that transfers can be set aside if they are made "with actual intent to
hinder, delay, or defraud any creditor of the debtor . ..." Moreover, a transfer may be set aside if
the debtor did not receive fair value in exchange for the transfer and the transfer made the debtor
unable to pay its obligations as they become due. Numerous factors can be taken into account to
make these determinations.

Now, most debtors are unlikely to testify that they made a transfer with the affirmative
intention of defrauding creditors. Therefore, courts may rely upon the Fraudulent Transfer Act to
find "badges of fraud," including (1) a relationship between the debtor and the transferee, (2) a
lack of adequate consideration for the transfer, (3) the insolvency of the debtor at the time of
transfer, (4) a transfer of the debtor's entire estate, (5) a reservation of the benefits from the
property by the debtor, (6) secrecy or concealment of the transaction, and (7) threat of litigation at
the time of the transfer. While any single "badge of fraud” might only raise suspicions, where
several are present they can form the basis to support a court order to have the property returned.

While the outcome of any fraudulent transfer case will depend upon the facts, dishonest
debtors and their family members and friends will generally lose because the transfers are to related
parties for inadequate consideration. More sophisticated business-driven or estate planning
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The material appearing in this website is for informational purposes only and is not legal advice.
Transmission of this information is not intended to create, and receipt does not constitute, an
attorney-client relationship. The information provided herein is intended only as general information
which may or may not reflect the most current developments. Although these materials may be
prepared by professionals, they should not be used as a substitute for professional services. If legal or
other professional advice is required, the services of a professional should be sought.

The opinions or viewpoints expressed herein do not necessarily reflect those of Lorman Education
Services. All materials and content were prepared by persons and/or entities other than Lorman
Education Services, and said other persons and/or entities are solely responsible for their content.

Any links to other websites are not intended to be referrals or endorsements of these sites. The links

provided are maintained by the respective organizations, and they are solely responsible for the
content of their own sites.





