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V. RESTRICTIVE COVENANTS  

 

A. Types of Covenants, Conditions and Limitations 

 

1. The individual conveyance-embedded covenant vs. the master declaration 

 

Concerning matters that are revealed by a search and examination of the 

title to real estate, covenants that restrict the use of land are commonplace, 

and vary considerably concerning their content.  Covenants are devices 

used either to maintain a land use arrangement or assure that property is 

used for family, charitable or public purposes.  Of principal importance 

are covenants that restrict property for certain residential uses only, and in 

this regard, methods of imposing covenants evolved during the twentieth 

century.  Restrictive covenants until the late 1940’s tended to be expressed 

within the four corners the deed conveying the title to individual lots 

within a larger tract or subdivision, resulting in a multitude or smattering 

of individual conveyance instruments that displayed covenants that were 

identical and applied to the development as a whole.  Later, restrictive 

covenants were created by a single declaration or master instrument signed 

by the land’s developer or subdivider and recorded.  The older method of 

restricting use, though it has fallen into disuse, presents a recurring 

problem for the present day prospective purchaser of parcels within the 

development:  In the case of some lots, the applicable chain of title 

revealed a restrictive covenant, but in others, possibly through inadvertent 

omission when preparing the conveyance, there were no covenants.  Does 

a “common scheme of development” exist that is apparent from viewing 

the vicinity that are enforceable, notwithstanding the lack of any 

restriction in the chain of title for the subject lot, imposing restrictions 

upon the prospective purchaser?  In one case, restrictions that were 

contained in 5 of 16 lots were held insufficient to create a common 

scheme of development against the non-restricted lots.  Martin v. Morris, 

239 Wis. 651, 2 N.W. 2d 204 (1942).       

 

2. Changed circumstances 

 

As housing preferences have become more discriminating and pricing of 

new housing developments ever more tiered, private restrictive covenants 

have in turn proliferated, resulting in ever more exacting and more 

comprehensive terms and conditions.  The older residential restrictions, 

which were rudimentary, typically required use for residential purposes 

only, prohibited animals and outdoor privies, and imposed setback lines 

requiring the placement of the buildings a minimum distance from the 

street.  Some covenants prohibited the sale of alcoholic beverages (Exhibit 

45).  Occasionally, because the neighborhood has changed dramatically, 

the continuation of restrictions created many years ago has become 



 

inconsistent with current land use in the vicinity and will interfere with the 

property’s intended development.  The property may have become 

valuable as a non-residential development site. In the event that the 

covenants affect the entire subdivision, and there is a widespread pattern 

of non-conformity with the terms of the covenants, a title insurer may 

agree to provide affirmative coverage as against the enforcement of the 

covenants.  

 

3. Reverters 

 

A reverter is a provision that, if imposed in an instrument and if valid, will 

cause the title of the present owner to re-vest in a former owner of real 

estate upon the occurrence of a future event.  Until the mid-20
th

 century, 

reverters were often included within the instrument that created the 

restrictive covenants.  Thus, the violation of a restrictive covenant may 

entitle the party entitled to enforce the reverter by divesting the title of the 

owner, this in contrast to enjoining to violation itself but leaving the 

violator’s ownership intact.  It may be debated whether the creation and 

enforcement of the reverter are draconian in contrast to other alternative 

remedies available to conform property owners to restrictive covenants.  

In any event, there are two principal types of estates in land that are 

subject to a reversionary interest: a fee on condition subsequent and a 

determinable fee.  The two estates are very different.  Under a reverter on 

condition subsequent, a violation of the restriction will entitle the former 

owner to enforce the restrictive covenant and reclaim ownership of the 

real estate of the violator.  (Exhibit 46)  However, under a determinable 

fee, upon the happening of an event, the title reverts automatically to the 

former owner.  In many instances, the former owner is a company that has 

ceased operations and dissolved, or an individual who is deceased.   

 

4. Who is entitled to enforce the restrictive covenant? 

 

Where it is determined that restrictive covenants may in fact prove 

enforceable and that, in order to eliminate the risk that enforcement will 

interfere with the intended use of the property, a release of the restrictive 

covenants must therefore be obtained from the appropriate parties, the 

question must be addressed, from whom is it necessary to execute a 

release of the right to enforce the covenants?  In some instances, the 

restrictions state that they are enforceable by the “heirs, successors and 

assigns” of the grantor.  The controlling question is whether the grantor 

intended to create a restriction appurtenant to the estate for the mutual 

benefit of the respective grantees of portion of the estate for whose benefit 

the covenant was made.  Boyden v. Roberts, 131 Wis. 659, 111 N.W. 701 

(1907).   Generally, such covenants are enforceable by lot owners, not 

only by the original developer or its “heirs or assigns.”  Schneider v. 

Eckhoff, 188 Wis. 550, 206  N.W. 838 (1926).  Consequently, only if the 



 

release is executed by all lot owners will the release effectively prevent the 

enforcement of the restrictive covenant.   

 

B. Role of Statutes of Limitations That Bar Enforcement 

 

1. Statutes and the passage of time 

 

States have enacted statutes that bar the enforcement of ancient covenants, 

though their approaches have varied considerably.  In general, state 

legislation has eliminated restrictive covenants by promoting marketability 

of title without requiring that the owner bring legal proceedings to declare 

the covenants unenforceable.  Most states fix the duration of covenants, 

tracing their continuing viability to the date of their creation or recordation 

in the public land records.  Thus, Minnesota’s statute provides that “all 

covenants, conditions or restrictions” shall cease to be valid and operative 

30 years after the date or the instrument creating them.  M.S.A. 

§500.20(2).  It is one thing for the legislature to make covenants 

unenforceable on the basis of the passage of time, but quite another to 

change the disposition of common law real property interests, causing 

them, though indefeasibly vested, to lose their reversionary character.  

Thus, California’s Marketable Record Title Act abolished the fee simple 

determinable and possibilities of reverter.  Ann. Civ. Code §885.020.  A 

Maryland law provides that a possibility of reverter and a condition 

subsequent is extinguished if the specified contingency does not occur 

within 30 years after its creation.  Code, Real Property, §6-101.  The 

constitutionality of marketable title acts that bar the enforcement of the 

possibility of reverter has been upheld.  Wichelman v. Messner, 250 Minn. 

88, 83 N.W.2d 800 (1957); Cline v. Johnson County Bd. of Educ., 548 

S.W.2d 507 (Ky. 1977).     

 

In some states, when evaluating the enforceability of covenants, an 

important distinction must continue to be drawn between restrictive 

covenants that contain forfeiture provisions and those that do not.  In these 

states, forfeiture and non-forfeiture restrictions are treated differently.  

Thus, in Wisconsin, reverters that vest on condition subsequent are barred 

30 years after their recordation, but the restrictive covenants themselves 

that may be contained within the same instrument, are not barred until 60 

years after their recordation.  §893.33, Wis. Stats.   Furthermore, although 

reverters on condition subsequent are barred by the Thirty-Year Statute, 

possibilities of reverter that occur automatically upon the happening of an 

event after a defeasible fee determinable is conveyed are not.  Saletri v. 

Clark, 13 Wis.2d 325, 108 N.W.2d 548 (1961).  Therefore, in jurisdictions 

where the distinction between reverters on condition subsequent and 

possibility of reverter have been preserved, it is of particular importance to 

examine the language of the deed containing the reverter to determine 



whether the interest conveyed is a fee on condition subsequent, or 

alternatively, a determinable fee. 

 

2. Renewal or extension of the restrictive covenant 

 

A question may arise whether an instrument subsequently recorded had, 

on the basis of the language used in the instrument, renewed or extended 

the earlier restrictive covenant.  Drafting of deed exceptions to warranties 

clauses varies considerably.  Many drafters use a general exception rather 

than one that specifically identifies the restriction by volume and page.  

However, one school of thought argues that a specific exception to 

warranties should be drafted for such matters.  “(I)f a (real estate) broker 

knows that there is a shared driveway, a transmission easement or a 

serious encroachment affecting the property, the seller should except the 

defect from the title warranty…”  Rick Staff, Wisconsin Real Estate 

Magazine, January, 2005 “Disclosures and Exclusions to Warranties of 

Title.”  Under this approach to drafting, because they will have been 

“expressly (referred) to” by deeds, older restrictive covenants and 

easements, regardless how incongruent with current property use they may 

prove to be, will ultimately never become time-barred by the statute.  Does 

a standard exception from warranties clause “except for easements and 

restrictive covenants, if any” serve to renew and extend restrictive 

covenants?    

 

3. Title insurance coverage 

 

Generally, there is a practice among title insurers to raise as exceptions all 

easements and restrictive covenants, regarded how long ago they were 

recorded.  Upon request, the title insurer may conceivably agree, provided 

it first examines the chain of title for instruments that “expressly referred 

to” the restrictive covenant, to remove the exception for the restrictive 

covenant.  
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