Even If Sexual Orientation and Gender
Identity Are Not Covered by Title VI
- Very Much an Open Question -
LGBTQ Employees May Find a Way to Sue You

Prepared by:
JohnS. Lord Jr.
Foley & Lardner LLP




INTRODUCING

Lorman’s New Approach to Continuing Education

ALL-ACCESS PASS

The All-Access Pass grants you UNLIMITED access
to Lorman's ever-growing library of training resources:

M Unlimited Live Webinars - 120 live webinars added every month

M Unlimited OnDemand and MP3 Downloads - Over 1,500 courses available
M Videos - More than 1300 available

M Slide Decks - More than 2300 available

M White Papers

M Reports

M Articles

|

... and much more!

Join the thousands of other pass-holders that have already trusted us
for their professional development by choosing the All-Access Pass.

Get Your All-Access Pass Today!

SAVE 20%

Learn more: www.lorman.com/pass/?s=special20

Use Discount Code Q7014393 and Priority Code 18536 to receive the 20% AAP discount.

*Discount cannot be combined with any other discounts.



Even If Sexual Orientation and
Gender Identity Are Not Covered by Title VII
- Very Much an Open Question -
LGBTQ Employees May Find a Way to Sue You

Written by John S. Lord Jr. - 2-5-18

Some pretty horrifying facts about workplace conduct at the Providence,
R.I., Fire Department involving co-workers: calling a female lieutenant
firefighter “bitch” “c—t,” “lesbian lover,” and “lesbo”; telling her, “I don't
normally like to work with women, but, you know, we like the same thing,
so I think we're going to get along”; spitting on and shoving her; and
throwing the blood and brain matter of a suicide-attempt victim at her.
Based on these and other facts, a jury found the female employee was
discriminated against based on her gender and in retaliation for

complaining.

Of course, no reasonable employer would countenance the type of
behavior described above. However, what if the behavior occurs in a state
or locale in which sexual orientation discrimination in employment is not
expressly prohibited? Can an employer in such a location successfully

argue that this type of harassment is not illegal?

We have written recently about the evolving case law concerning whether

the federal anti-discrimination law, Title VII, prohibits discrimination
based on sexual orientation or gender identity. One federal court of

appeals, covering the states of Illinois, Indiana, and Wisconsin, has
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ruled that Title VII's prohibition on sex or gender discrimination also
prohibits discrimination based on sexual orientation. Not all federal courts
of appeal agree, however, and the Supreme Court will almost surely
decide the issue in the future. In the meantime, employers must consider
how to deal with the issue of discrimination against LBGTQ employees,

and the case of the female firefighter is instructive.

The firefighter in the Providence case is a lesbian. The federal court of

appeals covering Maine, Massachusetts, New Hampshire, Puerto Rico, and
Rhode Island ruled she could keep the $806,000 the jury and judge
awarded her. In doing so, the court found the employee had stated a

A\Y

claim under Title VII's “sex plus theory” - that is, when an employer
classifies an employee on the basis of sex plus another characteristic. For
example, an employer may not legally weed out women with children
from hiring because doing so creates a subclass of women who are
treated differently than others; hence, the “sex plus” factor of having

children.

In the Providence case, the “plus” characteristic was being a lesbian. As
one of its defenses, the city argued the firefighter had presented little to
no evidence of gender discrimination and focused too much on sexual
orientation discrimination. According to the city, because sexual
orientation is not considered a Title VII claim within the jurisdiction where
the case was heard, the firefighter should not have been able to recover

on her claim.

In disagreeing with this argument, the court reasoned that even if sexual
orientation is not expressly protected under Title VII, an employee may
still bring a “sex plus” claim when the alleged conduct involves the
person’s sex plus the additional factor of being LGBTQ. Bottom line, in

sex plus claims, if the alleged discriminatory conduct is even in part
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https://law.justia.com/cases/federal/appellate-courts/ca1/16-2401/16-2401-2018-01-25.html

based on gender, the employer could be liable. Being called a “bitch” and
a “c—t” were among the many examples of gender-based evidence the

firefighter presented to the jury.

The case shows that even if Title VII does not preclude sexual orientation,
or gender identity, discrimination, employees may still find a way to bring
claims that cover these categories. Because an increasing number of
state and local laws, as well as the laws and regulations applicable to
federal contractors, already expressly include protections for LGBTQ
workers, many employer anti-discrimination and anti-harassment policies
already include these categories. Such employers already train on these
issues and already discipline or fire employees who discriminate or harass
LGBTQ co-workers. Refusing to tolerate harassment or discrimination of
LGBTQ workers is the right thing to do for the workplace. Because Title
VII claims are possible from LGBTQ employees, the smart employer will
prohibit this type of discrimination and enforce such policies in the same

way as it would for claims such as race or national origin discrimination.



The material appearing in this website is for informational purposes only and is not legal advice.
Transmission of this information is not intended to create, and receipt does not constitute, an
attorney-client relationship. The information provided herein is intended only as general information
which may or may not reflect the most current developments. Although these materials may be
prepared by professionals, they should not be used as a substitute for professional services. If legal or
other professional advice is required, the services of a professional should be sought.

The opinions or viewpoints expressed herein do not necessarily reflect those of Lorman Education
Services. All materials and content were prepared by persons and/or entities other than Lorman
Education Services, and said other persons and/or entities are solely responsible for their content.

Any links to other websites are not intended to be referrals or endorsements of these sites. The links

provided are maintained by the respective organizations, and they are solely responsible for the
content of their own sites.



