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Feeling Underwater?  

A Brief Look at Recent Clean Water Act Developments 

 

Written by Tarn Udall, Eric Waeckerlin, and Ashley Peck 

 

It is becoming increasingly difficult for the regulated community to stay 

abreast of state and federal environmental regulatory developments, 

particularly as they are decided in court. The following alert summarizes 

some recent Clean Water Act ("CWA") developments with regulatory and 

legal implications for the energy extractive, construction, real estate, and 

other regulated industries. 

Clean Water Rule and Court Jurisdiction Litigation 

On February 6, 2018, the EPA and the U.S. Army Corps of Engineers 

("Corps") published a Final Rule that will extend the effective date of the 

2015 Clean Water Rule (2015 CWA Rule) for two years. The Agencies' 

intent is to maintain the legal status quo of the 2015 Rule, which has 

been stayed nationwide since October 9, 2015, while they reconsider the 

extent of federal jurisdiction over navigable waters ("waters of the United 

States"), consistent with new Executive Orders issued by the Trump 

administration on February 28, 2017. This is the second of two steps the 

Agencies are conducting to review and revise as appropriate the 2015 

CWA Rule. Under the first step, the Agencies proposed rescinding the 

2015 CWA rule and replacing it with the regulatory text that governed 

prior to 2015. The Agencies currently are considering public comment on 

this proposal. For more detail on the Executive Orders, see our 

prior client alert. 

https://www.hollandhart.com/tudall
https://www.hollandhart.com/ewaeckerlin
https://www.hollandhart.com/aapeck
https://www.epa.gov/sites/production/files/2018-02/documents/2018-02429_0.pdf
https://www.hollandhart.com/the-wotus-rule-the-more-things-change-the-more-they-stay-the-same


 

 

This move comes on the heels of the United States Supreme Court's 

January 22nd ruling in National Ass'n of Mfrs, holding that the federal 

district courts, and not the federal circuit courts of appeal, are the proper 

venue for hearing challenges to the 2015 CWA rule. Delaying the 

applicability of the 2015 CWA Rule for two years is intended to provide 

regulatory certainty and avoid a patchwork regulatory scheme that could 

develop given the numerous district court cases challenging the 2015 

CWA Rule. 

Meanwhile, when determining whether a given water feature is 

jurisdictional, the same regulatory scheme that has been in place for 

decades, as informed by U.S. Supreme Court precedent and 2003 and 

2008 agency guidance documents, remains in place. Project proponents 

need to make decisions about jurisdictional impacts pursuant to these 

long-standing regulations and guidance documents. Litigation over the 

Agencies' reconsideration process is all but certain. The regulated 

community should pay close attention to developments in this area as 

they have the potential to impact a wide variety of project activities. 

Pending Supreme Court Case with Implications for Interpreting 

the Rapanos Decision 

The Eleventh Circuit issued a decision in February 2017 in a drug and 

firearms sentencing case for which the U.S. Supreme Court has granted 

review, which could result in significant changes in the realm of CWA 

jurisdiction. The Eleventh Circuit relied on the U.S. Supreme Court's 1977 

decision in Marks v. U.S., which held that when lower courts encounter a 

fragmented Supreme Court opinion, "the holding of the court may be 

viewed as that position taken by those Members who concurred in the 

judgments on the narrowest grounds." Lower courts have wielded the 

Marks approach in interpreting the Supreme Court's 2006 ruling 

https://www.supremecourt.gov/opinions/17pdf/16-299_8nk0.pdf


 

 

in Rapanos v. U.S., which wrestled with the scope of federal jurisdiction 

under the CWA. The Supreme Court's 4-1-4 split in Rapanos has 

generated substantial confusion and controversy amongst the regulated 

community, agencies, and courts. In applying the Court's analysis 

in Marks, lower courts rely on Justice Anthony Kennedy's opinion, which 

establishes a broader jurisdictional framework than the late Justice 

Antonin Scalia's plurality opinion. 

In December 2017, the Supreme Court granted defendant's petition for 

writ of certiorari in Hughes v. United States, and will proceed to 

analyze Marks and the issue of whether any opinion in a split decision is 

controlling. 

The Supreme Court's ultimate decision in both the Elevent Circuit case 

and the Hughes case will be highly relevant to the ongoing CWA 

jurisdictional debate. 

Ninth Circuit Upholds CWA Jurisdiction for a Groundwater 

Discharge to Surface Water 

The Ninth Circuit recently inserted another dose of uncertainty into the 

regulatory climate in holding that CWA permitting requirements apply to 

wastewater discharges that cause pollution to navigable waters via 

groundwater. The February 1 decision in Hawaii Wildlife Fund v. County of 

Maui is potentially significant for various industries using underground 

injection wells—ranging from agriculture, to mining, to power generation. 

For decades, Maui County injected treated sewage into underground wells 

in an effort to avoid discharging into the ocean. The injection wells, 

however, leaked into groundwater and subsequently reached the Pacific 

Ocean. The County took the position it did not require a CWA permit 

because the statute does not apply to groundwater, and the discharge to 

http://cdn.ca9.uscourts.gov/datastore/opinions/2018/02/01/15-17447.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2018/02/01/15-17447.pdf


 

 

the Pacific Ocean was indirect. The lower court sided with environmental 

groups, who argued that the polluted groundwater reaches the ocean, 

thus triggering CWA discharge permit requirements. Large trade groups, 

including the American Farm Bureau Federation, American Petroleum 

Institute, and National Mining Association, filed amicus briefs in support 

of the County's position. 

In holding that the injection wells constitute "point sources," the Ninth 

Circuit reasoned that "this case is about preventing the County from 

doing indirectly that which it cannot do directly." The Ninth Circuit was 

persuaded by the "conduit theory" described in Justice 

Scalia's Rapanos plurality opinion, which posits that discharges that wash 

downstream likely violate the CWA even if the pollutants are not 

discharged directly to navigable waters from a point source. Federal 

courts have been split on whether to apply a "conduit theory" to indirect 

discharges. Given the split of authority, it is likely the issue could reach 

the Supreme Court, with potentially significant implications for the oil and 

gas industry and agricultural interests across the country, including in the 

Rocky Mountain Region. 

Recommended Changes to the Nationwide Permit Program 

The Corps recently issued recommended changes to its CWA Section 404 

Nationwide Permit ("NWP") program, including targeted changes to nine 

specific NWPs. The recommendations fulfill the Corps' obligations under 

President Trump's Executive Order 13,783 ("Promoting Energy 

Independence and Economic Growth," issued on March 28, 2017) to 

review existing regulations that might burden domestically produced 

energy resources, with a focus on oil, natural gas, coal, and nuclear 

resources. The Corps is recommending one broad programmatic change, 

and modifications to nine individual NWPs. It is important to note that 

http://www.usace.army.mil/Portals/2/docs/civilworks/nwp/NWP_13783_25sept2017_castle.pdf?ver=2017-10-25-092532-813


 

 

these are recommendations only and do not carry the force or effect of 

law. 

The one programmatic recommendation is to eliminate the 300 linear foot 

limit for affected NWPs. This would result in removal of this qualification 

limit for NWPs 21, 39, 50, 51, and 52. The Corps believes the 1/2 acre 

limit and the pre-construction notification process are sufficient to ensure 

no more than minimal adverse environmental impacts. 

The Corps is also recommending changes to nine NWPs related to 

domestic energy production and energy use: 

 NWP 3, Maintenance 

 NWP 12, Utility Line Activities 

 NWP 17, Hydropower Projects 

 NWP 21, Surface Coal Mining Activities 

 NWP 39, Commercial and Institutional Developments 

 NWP 49, Coal Remining Activities 

 NWP 50, Underground Coal Mining Activities 

 NWP 51, Land-Based Renewable Energy Generation Projects 

 NWP 52, Water-Based Renewable Energy Generation Pilot Projects 

The changes to NWP 12 and 39, in particular, have implications for oil and 

gas activities and should streamline the use of these NWPs to complete 

projects. 



 

 

Although an in depth review of recommended NWP changes is beyond the 

scope of this alert, energy project proponents will want to review the 

particular NWP recommendations that could apply to their projects and 

monitor future rulemaking actions on the recommendations. 

Please feel free to reach out to any of the attorneys on Holland and 

Hart's Environmental Compliance Team if you have any questions about 

this client alert. 

 

 

 
 
 
 
 
 
 
 
For questions regarding this update, please contact:  
Ashley Peck 
Holland & Hart, 222 South Main Street, Suite 2200, Salt Lake City, UT 84101 
Email: AAPeck@hollandhart.com 
Phone: 801.799.5913 
 
Tarn Udall 
Holland & Hart, 600 East Main Street, Suite 104, Aspen, CO 81611 
Email: CTUdall@hollandhart.com 
Phone: 970.429.6889 
 
Eric Waeckerlin 
Holland & Hart, 555 17th Street, Suite 3200, Denver, CO 80202 
Email: EPWaeckerlin@hollandhart.com 
Phone: 303.295.8086 
 
This update is designed to provide general information on pertinent legal topics. The statements 
made are provided for educational purposes only. They do not constitute legal advice nor do they 
necessarily reflect the views of Holland & Hart LLP or any of its attorneys other than the author. This 
update is not intended to create an attorney-client relationship between you and Holland & Hart 
LLP. If you have specific questions as to the application of the law to your activities, you should seek 
the advice of your legal counsel. 

https://www.hollandhart.com/environmental-compliance-and-enforcement#overview
mailto:AAPeck@hollandhart.com
mailto:CTUdall@hollandhart.com
mailto:EPWaeckerlin@hollandhart.com


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The material appearing in this website is for informational purposes only and is not legal advice. 
Transmission of this information is not intended to create, and receipt does not constitute, an 
attorney-client relationship. The information provided herein is intended only as general information 
which may or may not reflect the most current developments. Although these materials may be 
prepared by professionals, they should not be used as a substitute for professional services. If legal or 
other professional advice is required, the services of a professional should be sought. 

The opinions or viewpoints expressed herein do not necessarily reflect those of Lorman Education 
Services. All materials and content were prepared by persons and/or entities other than Lorman 
Education Services, and said other persons and/or entities are solely responsible for their content. 

Any links to other websites are not intended to be referrals or endorsements of these sites. The links 
provided are maintained by the respective organizations, and they are solely responsible for the 
content of their own sites. 


