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So – Are LGBTQ Rights Protected Under Federal 

Employment Law or Not? 

Written by Dabney D. Ware – 3/27/17 

The most accurate answer to this question is, “it depends.” 

On March 10, 2017, the Eleventh Circuit Court of Appeals (covering 

Alabama, Georgia, and Florida) weighed in on LGBTQ protections – but 

the decision is not as clear as some of the headlines make it seem. For 

instance, some reports proclaimed that the court ruled sexual 

orientation is NOT a protected characteristic under federal law (Title 

VII).  While that is technically correct, it could also be considered 

misleading. 

We know – “it depends” is a typical “lawyer” statement, and even 

though this blog is written by attorneys, we try to avoid making you 

feel as though you are sitting in a law school class yourself. But, for 

today’s post, we need the help of a bit more lawyerly precision or 

obfuscation – as the case may be. 

Start with the basic facts – the female employee, Evans, worked as a 

security guard for a hospital. While Evans did not make a point to tell 

people she was a lesbian, she argued that her “male uniform, low male 

haircut, shoes, etc.” made her sexual orientation obvious. Relevant 

here, Evans believes she was treated differently from other 

employees, because she failed to match female stereotypes and 

because of her sexual orientation. 

http://media.ca11.uscourts.gov/opinions/pub/files/201515234.pdf


 

The legal issue being decided was whether Title VII’s protections 

against sex discrimination allowed her to pursue a claim that she was 

treated improperly because: (1) she failed to match female 

stereotypes and (2) because of her sexual orientation. The court here 

was not deciding whether she actually was treated differently or if she 

could establish why – the decision was focused on whether her legal 

theories were valid under Title VII. 

To understand why this decision is important – you have to recognize 

that Evans presented two different reasons for her treatment – (1) not 

matching stereotypes and (2) sexual orientation. The court concluded 

that the first theory, not matching stereotypes, was allowed, but the 

second theory, sexual orientation, was not valid under Title VII. 

At least for this author, this outcome raises several questions, 

including 

 Why is one theory of discrimination allowed to support a Title 

VII claim, but not the other? 

 How are the two theories different? 

 How does this impact your business and employees? 

Why one claim is allowed but not the other depends on what is 

considered to be sex discrimination, prohibited under Title VII. Neither 

sexual orientation nor gender stereotyping are explicitly identified as 

protected categories under Title VII.  The difference is due to binding 

case precedent (earlier cases that are from the same court or a court 

with higher authority).  The court allowed the “stereotype” theory 

because such stereotypes were at the heart of the Supreme Court’s 

1989 Price Waterhouse case. That decision made it clear that a 

https://supreme.justia.com/cases/federal/us/490/228/case.html


 

negative impact at work because someone did not match the 

expectations for his or her gender is a type of sex discrimination and 

therefore a violation of Title VII.  In contrast to this concept of gender 

stereotyping, the recent court case cited one of its earlier decisions 

from 2010, in which the court decided that sexual orientation was not 

protected under Title VII. 

But, how are these two theories really different? Even the court 

acknowledged there is likely to be a lot of overlap.  For example, if a 

woman is treated differently because she prefers women as sexual 

partners, it can also be said she is not matching gender stereotypes. 

Accordingly, while the intellectual distinction between gender 

stereotyping and sexual orientation may properly exist, it is not clear 

there is much of a practical difference in how it should impact your 

treatment of employees. Gay or lesbian employees in states covered 

by the Eleventh Circuit may not (currently) be able to bring a claim 

based on sexual orientation, but since they can claim their desire for a 

same sex partner is against gender stereotypes, they should be able to 

still make a claim under Title VII. 

Moral of this story – don’t assume sexual orientation is not protected. 

It is too fine a line to draw – unless you are an appellate court 

judge.  Keep in mind, this discussion is about a single case dealing 

with federal law protections, in one region of the country  There will be 

other federal decisions (similar cases are pending in the Seventh and 

Second Circuits) addressing this issue.  Moreover, the Equal 

Employment Opportunity Commission (EEOC) has taken the firm 

position that sexual orientation is protected under Title VII. The 

Supreme Court will inevitably decide the issue.  In the meantime, the 

https://www.laboremploymentperspectives.com/2016/03/14/hostile-work-environments-and-sexual-orientation-eeoc-files-first-federal-suits/
https://www.laboremploymentperspectives.com/2016/03/14/hostile-work-environments-and-sexual-orientation-eeoc-files-first-federal-suits/


 

safe option is for employers to include sexual orientation (and gender 

identity or expression) in their list of protected categories in EEO 

policies and train employees that such discrimination is prohibited 

under company policy. 

Finally there are also many states and local jurisdictions which have 

already clearly acted to protect LGBTQ status. If you operate in a place 

with state or local protections, LGBTQ status is protected – even if that 

is not necessarily the case under federal law. 
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