
 Limited Liability Company Tax Planning, ©2017 Lorman Education Services. All Rights Reserved.

Published on www.lorman.com - October 2017

 LIMITED LIABILITY COMPANY 
TAX PLANNING

Prepared by:
Gary S. Wolfe

THE WOLFE LAW GROUP



 þ Unlimited Live Webinars - 120 live webinars added every month

 þ Unlimited OnDemand and MP3 Downloads - Over 1,500 courses available

 þ Videos - More than 700 available

 þ Slide Decks - More than 1700 available

 þ White Papers

 þ Reports

 þ Articles

 þ ... and much more!

ALL-ACCESS PASS
Lorman's New Approach to Continuing Education
I N T R O D U C I N G

The All-Access Pass grants you UNLIMITED access  
to Lorman’s ever-growing library of training resources:

Join the thousands of other pass-holders that have already trusted us 
for their professional development by choosing the All-Access Pass.

Get Your All-Access Pass Today!

Learn more: www.lorman.com/pass/?s=special20
 

Use Discount Code Q7014393 and Priority Code 18536 to receive the 20% AAP discount.
*Discount cannot be combined with any other discounts. �

SAVE 20%



 

 

 

 

The Wolfe Law Group is an international array of legal and tax experts providing 

collaborative services for Global High Net Worth Investors on a per client basis. 

  

Gary S. Wolfe, A Professional Law Corporation has over 35 years of experience providing 

clients with expertise for IRS Civil and Criminal Tax Audits, International Tax Planning, and 

International Asset Protection. 

  
Awards 
Since 2015 Gary have been the recipient of 29 separate international tax awards from 10 

different global expert societies in London/UK including: 
  
International Tax Planning Law Firm of the Year Award (2017) – International Advisory 

Experts. 
  
International Tax Advisor of the Year (2017) - Global Business Magazine/Prof. Sector 

Network.  
  
Click here for complete list. 
  
Books 
To date Gary has written 18 e-books (available on Amazon) regarding the IRS, International 

Tax Planning and Asset Protection. Click here for complete list. 
  
Articles 
To date Gary has published or been interviewed in 100+ separate articles published by 15 

different US and International magazines. Click here for complete list. 
  
Video 
In December 2016 Gary was interviewed by California CEO Magazine and RCBNNews.org 

on the subject of Criminal Tax Evasion and IRS Tax Audits: Civil and Criminal Issues. This 4 part 

series, which has been published by Lorman Education, can be viewed below: 
  
Criminal Tax Evasion - Part 1  
Criminal Tax Evasion – Part 2  
Criminal Tax Evasion – Part 3  
Criminal Tax Evasion – Part 4 
  
Contact: 

Gary S. Wolfe, Esq. 

Tel: 323-782-9139 

Email: gsw@gswlaw.com 

Website: gswlaw.com 

http://gswlaw.com/
https://www.amazon.com/-/e/B00EA8VXE0
http://gswlaw.com/books/
http://gswlaw.com/books/articles/
https://www.lorman.com/resources/video_ondemand-criminal-tax-evasion-part-one-104385VOD01
https://youtu.be/F0iqRdt4Kbk
https://youtu.be/x1-AAMK2PQ8
https://youtu.be/nFv8L87fbdA
https://youtu.be/cTFBCOfpHKw
mailto:gsw@gswlaw.com
http://gswlaw.com/


 

Limited Liability Company Tax Planning 

By Gary S. Wolfe 

A Limited Liability Company (“LLC”) is taxed under US tax law as a 

Partnership and annually files Form 1065 Partnership tax return. The Form 

1065 is for the two or more owners (known as members). The LLC is a flow-

thru entity whose profits and losses flow thru to the owners. The Form 1065 

is an informational tax return, which is not a taxable entity, but reports tax 

information. 

As compared to a C or S-Corporation (also a “flow-thru” entity), the LLC, 

which is taxed as a partnership has the following tax advantages: 

1. Owner income/loss allocations and distributions do not have to be 

proportional to the ownership interest held by the LLC members vs. S-Corps; 

2. LLCs may annually allocate income and cash flow among the owners that 

best suits them vs. S-Corps; 

3. LLCs allow pooling of resources and are simple tax filings; 

4. Unlike a C-Corporation which has two levels of taxation (i.e.  corporate 

level tax on profit, second tax on dividend distributions to owners) the LLC 

has no company level tax and only one level of taxation on profits; 

5. LLCs may easily discontinue operations and liquidate; 

As compared to Limited Partnerships, LLCs has numerous advantages: 

1. A Limited Partnership is managed by a General Partner who has full 

liability for all partnership debts (unlike an LLC Manager) 

 2. LLCs can have one member (partnerships need two members) 

 3. LLC members and manager are not liable for any judgments against 

other owners. Creditors of any owner can only have access to distributions 

from the LLC (i.e. they cannot seize any underlying assets held by the LLC) 



 

LLC taxation is a “conduit taxation” which does not pay an entity level tax 

(as compared to C Corporations). 

The LLC is a conduit through which income, deductions and credits and other 

items flow thru to the members (as stated under the US partnership tax 

rules, see IRC Sec. 701). The LLC and its owners (members) are separate 

entities. They each must file separate tax returns. The LLC can choose a tax 

year different from the partners. 

LLC owners can be individuals, trusts, estates, corporations, partnerships or 

other LLCs. 

The initial LLC tax planning issues upon formation include: method of 

accounting, depreciation, whether to amortize start up costs, and choosing 

the tax year. 

Each LLC member contributes money, property or services to the LLC. In 

exchange they receive a capital interest in the LLC measured by the LLC 

capital sharing ratio which is the LLC members percentage ownership of the 

initial capital. 

The total capital of the LLC is equal to the net asset value of the LLC which is 

the value that remains after all LLC liabilities have been paid. 

The profit interest is the LLC distributive share which determines the 

allocation of profits, losses and other tax related items to each LLC member. 

The LLC distributive share is proportional to the LLC member capital interest. 

A profits member is not an equity member and only receives a profit 

interest. 

Special allocations which have an economic purpose (other than altering LLC 

member tax liabilities) are allowed for separately stated items (e.g. tax free 

bond interest). If the member contributed the asset they may be entitled to 

all the income from the asset. 

Separately stated items of an LLC flow thru to the members and are ordinary 

income, capital gains, losses which are taxed differently. Other separately 

stated items include: dividend income, tax preferences, expenses that 

qualify for foreign tax credit, expenses that may be itemized deductions for 

the members, IRC 179 expenses. 



 

Any items that are not separately stated are netted out and divided among 

the members according to their distributive share. 

LLC Member Capital Accounts are comprised of the money, assets or 

services in exchange for their LLC membership interest. The LLC Member 

Capital Account represents the equity of each member in the LLC 

(percentage ownership) and is updated annually. 

The distributive share of LLC income accrues to the Member Capital Account 

and losses are deducted from it. The total equity of a partnership is 

determined as follows: Assets= Liabilities + Partner Capital account. The 

Capital Account balance is equal to the tax basis of the LLC membership 

interest which is annually increased by income and decreased by losses and 

withdrawals. 

Any property contributed by the Member increases their interest by the 

value of the property. If the Member had debt on the property transferred to 

the LLC and the LLC assumes the liability, then the value of the Property to 

the contributing Member is equal to the Property’s FMV plus the portion of 

the liability that still applies to the contributing LLC Member. 

If an LLC Member contributes services for a percentage of the profits then 

the amount of the percentage is considered ordinary taxable income in the 

year that the LLC Member contributed the services. 

If a Member assumes an LLC liability, it is classified as a contribution of 

capital in the amount of the liability. If a Member contributes services to the 

LLC to receive an LLC profits interest in the LLC then the value of that 

interest is not taxable unless the income is predictable or the Member 

disposes of the profits interest within 2 years of acquiring it. 

The Capital Account serves as a record of the Member’s tax basis in the LLC. 

The adjustment of basis prevents double taxation. 

LLC MEMBERSHIP DISTRIBUTIONS 

An LLC may distribute money or property to the members which is usually 

not taxable. Earnings are taxed whether or not distributed. Whether 

earnings are retained in the LLC or distributed to the LLC members has no 



 

affect on the taxation of those earnings. Members have to pay tax on 

earnings whether they are distributed or not. 

Earnings are distributed to each Member capital account from which 

distributions are charged against. Any distributions that exceed the Member 

basis may result in capital gain (or loss) that must be reported for the year 

in which they occur. If the LLC membership distribution exceeds the LLC 

Member tax basis in the LLC (known at the Member’s “Outside Basis”) then 

the excess will be recognized as capital gain. 

LLC MEMBER BASES 

The Inside Basis is the LLC Membership’s tax basis in the individual asset. 

The Outside Basis is the tax basis of each individual LLC member interest in 

the LLC. 

When a member contributes property to the LLC, the LLC’s basis in the 

property contribute is equal to its FMV. The LLC member outside basis 

increases only by the amount of the basis that the Member had in the 

contributed property.  

LLC DISTRIBUTIONS 

Current LLC distributions decreases the LLC member capital account without 

terminating it. 

An LLC liquidating distribution pays the entire capital account to the LLC 

member eliminating the LLC member equity interest in the LLC. Generally, 

only losses are recognized in a liquidating distribution. 

For LLC cash distributions, no gain is recognized from a distribution of cash 

or marketable securities that can easily be converted to cash, unless the 

distribution is more than the LLC member’s outside basis, in which case the 

excess is taxable as capital gain computed as follows Capital Gain= Cash 

distribution minus LLC member outside basis. 

LLC cash distributions may be made throughout the year but taken into 

account effective on the last day of the LLC tax year. To minimize capital 

gains on distributions that may be greater than a Member’s equity, the basis 



 

is first increased by the amount of income earned during the year then it is 

decreased by any distributions. Any excess distribution over the Member’s 

basis is taxable as capital gain. 

PROPERTY DISTRIBUTIONS 

When property is distributed to a member, the LLC must treat it as a sale to 

at FMV. The Member’s capital account is decreased by the FMV of the 

property distributed. The LLC book gain or loss on the constructive sale is 

apportioned to each of the Member capital accounts. Generally there is never 

a taxable gain or loss either to the LLC or member for a current property 

distribution. 

The LLC inside basis of the property carries over to become the LLC Member 

basis which reduces the Member outside basis by the amount of 

the  carryover basis (i.e. carryover basis is the LLC inside basis for the 

property received in the distribution). 

As with the cash distribution, if the FMV of the property exceeds the LLC 

Member outside basis in the LLC then the Member’s interest is reduced to 

zero. The LLC Member (who receives the property) has a basis in the 

distributed property equal to his outside basis in the LLC before the 

distribution. The property basis that remains after subtracting the outside 

basis is taxable as a gain. 

If distributed property had a secured liability, then the Member assumes the 

liability which decreases their share of the LLC liabilities. Other Member’s 

share of LLC liability is also decreased the  “deemed distribution”. If any part 

of the distribution is greater than a Member’s LLC outside basis then the 

excess is treated as a capital gain. 

For liquidating distributions, gains are recognized when cash received is in 

excess of the Member’s outside basis. When a Member receives cash and 

property the cash is taxable if in excess of the outside basis, the property is 

not subject to immediate tax. Any gain represented by the distribution of 

property 

Is not recognized immediately but rather reduces (not below) zero the 

Member’s basis. If the Member’s basis in the property is not below zero, 



 

then gain would be recognized on sale. Effectively, the tax is deferred until 

the Member sells the Property received and then a capital gain tax is due on 

the excess of the gain over the remaining Member basis. The Member’s basis 

in the Property is computed: Member Outside basis less cash received. 

Gain or loss may also be recognized by a Member who contributes Property 

to the LLC which Property is subsequently distributed to another Member 

within 7 years, in which case, the Contributing Member would recognize a 

gain of the FMV of the Property over the Member’s original tax basis in the 

Property (See IRS Pub 541). 

LLC TAX REPORTING 

Members must pay tax on net LLC income, even if the LLC retains the 

income. LLC income that a Member does not withdraw increases the LLC 

Member outside basis. LLC distributions to a Member decreases the Member 

Outside Basis. 

LLC Member distributions to Members are not taxed unless the distribution 

exceeds the Member’s Adjusted Basis, in which case the excess is taxable, 

otherwise the distribution is considered a return of capital. 

Annually the LLC files Form 1065 (Federal/US tax return; Form 568 for 

California) under the LLC Federal Employer ID #). The tax return is due the 

15th due of the 3rd month after end of LLC tax year. A Schedule K-1 is sent 

to each Member confirming the Member’s share of income, deduction, credit 

and other allocated items by the LLC. Starting in 2017, the Surface 

Transportation & Veterans Health Choice Improvement Act of 2015 changed 

the Form 1065 filing date from April 15 to March 15. 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The material appearing in this website is for informational purposes only and is not legal advice. 
Transmission of this information is not intended to create, and receipt does not constitute, an 
attorney-client relationship. The information provided herein is intended only as general information 
which may or may not reflect the most current developments. Although these materials may be 
prepared by professionals, they should not be used as a substitute for professional services. If legal or 
other professional advice is required, the services of a professional should be sought. 

The opinions or viewpoints expressed herein do not necessarily reflect those of Lorman Education 
Services. All materials and content were prepared by persons and/or entities other than Lorman 
Education Services, and said other persons and/or entities are solely responsible for their content. 

Any links to other websites are not intended to be referrals or endorsements of these sites. The links 
provided are maintained by the respective organizations, and they are solely responsible for the 
content of their own sites. 


