
Common Purchasing  
Contract Traps

Common Purchasing Contract Traps, ©2016 Lorman Education Services. All Rights Reserved.

August 2016



 þ Unlimited Live Webinars - 120 live webinars added every month

 þ Unlimited OnDemand and MP3 Downloads - Over 1,500 courses available

 þ Videos - More than 700 available

 þ Slide Decks - More than 1700 available

 þ White Papers

 þ Reports

 þ Articles

 þ ... and much more!

ALL-ACCESS PASS
Lorman's New Approach to Continuing Education
I N T R O D U C I N G

The All-Access Pass grants you UNLIMITED access  
to Lorman’s ever-growing library of training resources:

Join the thousands of other pass-holders that have already trusted us 
for their professional development by choosing the All-Access Pass.

Get Your All-Access Pass Today!

Learn more: www.lorman.com/pass/?s=special20
 

Use Discount Code Q7014393 and Priority Code 18536 to receive the 20% AAP discount.
*Discount cannot be combined with any other discounts. �

SAVE 20%



t

T
t

f
f

Comm

If you w
contrac
end of 
But the
to safe

Image 

These t
the effi
sap yo
Fortun
savvy a
for. Re
for pur

mon P

work in
ct is a r
an ardu

ese con
guard y

via Pix

traps c
iciency
ur prof
ately, a
and the
ad on f

rchaser

Purch

 procu
regular 
uous jo
ntracts 
your pu

xabay  

can dam
 of you

fits by w
all can b
e knowl
for four
rs.  

hasing

rement
r part of
ourney 
– the v
urchase

mage yo
ur supp
wasting
be avoi
ledge o
r of the 

g Con

t or pur
f your j
of sour

very thin
e – can

our org
ly chain

g your t
ided wi
of what 

most c

ntract

rchasin
ob and
rcing a
ngs tha

n be frau

ganizati
n, or th
time an
th an e
you ne

commo

t Trap

ng, sign
d repres
and neg
at you p
ught w

on by r
hey can
nd your
element
eed to b
on contr

ps 

ning a 
sents th
gotiatin
put in p
ith trap

reducin
n directl
r capita
t of lega
be look
ract tra

he 
g. 

place 
ps. 

 

ng 
ly 
l. 
al 

king 
aps 



T

t

S

A
a
t
s

Force M

 Forc
party

 A pu
certa

 They
takes

The French 
contracts an
the control o
majeure will
required. 

Image via P

Protect

Standard C

A standard f
any other pa
the case of 
supplier may

Majeure

ce Majeure c
y named in t
urchaser may
ain occurren
y may also e
s all possible

term ‘force 
nd other lega
of either part
 usually refe

Pixabay 

ting the

Clause 

force majeur
ayment. This
late, incomp
y initiate the

e Claus

clauses nullif
he documen
y protect the
ces which m

ensure that t
e actions to 

majeure’ – li
al document
ty within the 
er to an even

e Purch

re clause wi
s means tha
plete, or miss
e clause, leav

se 

fy contracts 
nt. 
emselves fro
may be more
he wording o
ensure the s

iterally mean
s. In legal te
contract. W

nt rendering 

haser  

ll cover only
t a purchase
sing paymen
ving the purc

if an event o

om these cla
e likely than o
of the clause
success of t

ning ‘superio
erms, the ph

With regard to
a supplier o

y the provisio
er cannot us
nts, except in
chaser witho

occurs which

uses by inse
others. 
e ensures th
he transactio

or force’ – is
rase describ

o purchasing
or manufactu

on of goods 
se a force ma
n a few, high
out the good

h is beyond t

erting specif

hat the supp
on. 

 a common 
bes a situatio
g and procur
urer unable t

and not the 
ajeure claus
hly specific c
ds they had o

the control o

fic provisions

lier or manu

sight within 
on which is b
rement, force
to provide th

cash transa
se as a defen
cases. Instea
ordered. 

of either 

s for 

facturer 

beyond 
e 

he goods 

 

action or 
nce in 
ad, the 



If this occurs, it can put the purchaser or procurement agent at a severe disadvantage; so what can be 
done to prevent this? While it may appear that the force majeure clause is weighted unfairly towards 
suppliers and manufacturers, there are steps which legally savvy purchasers and procurement agents 
can take to ensure that they are not left disappointed and out of pocket.  

Defining the Terms  

The most effective way is to hold pre-contract talks with the other party to define the terms of a force 
majeure event. A force majeure clause will usually cover events such as accidental fires, floods, civil 
disorder, international conflicts, or other, far-reaching and uncontrollable occurrences. However, if 
either party decides that a particular transaction is at an inordinately high risk of one or more of the 
specific event types covered by force majeure, an agreement can be reached regarding the event or 
events in question. 

The Wording of the Clause 

A second method that a procurement agent can use to protect themselves is to examine the wording 
of the force majeure clause within the document. As discussed above, a standard force majeure 
clause may cover events beyond either party’s control, but a modified clause will require that the seller 
or supplier takes all the necessary steps to minimize the risk of such an occurrence and to ensure the 
completion of the transaction to the satisfaction of all parties. The wording may even be extended to 
cover specific actions that a supplier or manufacturer must take in order to safeguard the product and 
the sale, providing extra levels of protection for the purchaser.  

Termination 

 Termination is a means by which a contract may be legally nullified by either party. 
 There are three main forms of termination: frustration, breach of contract, or mutual 

agreement. 
 However, a purchaser may take steps to protect their investment in the event of a termination. 

Termination refers to the end of a contract. When conditions for a termination are met, neither party is 
bound by any terms outlined in the purchasing contract going forward, and the provisions of the 
contract are considered null and void. 
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Mutual Agreement 

A contract is designed to prevent conflict between procurement agents and suppliers, and to create a 
document which both parties can agree on. This agreement is key to the efficacy of a contract; the 
terms of a contract must be agreed on before it is actioned, and both parties must agree that they will 
be able to adhere to its provisions over the full length of the contract. 

This means that, should both parties agree that the contract is no longer advantageous to either, the 
contract may simply be terminated without a drawn out process of legal wrangling.  

However, this can prove dangerous for purchasers. Mutual agreement is by far the easiest and most 
attractive way to terminate a contract, and so some suppliers or manufacturers may attempt to use 
their influence or leverage to bring about this situation against the purchaser’s will. This is illegal and is 
a breach of contract in itself. Any attempt to terminate a contract via coercion should be referred to the 
authorities of the respective state. 

Breach of Contract 

The most common reason for the termination of a contract is simply that one or more of its provisions 
or requirements were breached. A breach can be triggered by the actions of either party, and this 
party will then be held responsible for the annulment of the contract. Unlike the two scenarios listed 
above, the guilty party may find themselves obliged to pay a fine or a partial reimbursement, while the 
other party may be entitled to seek legal action. 

The problems that breach of contract can cause for a purchaser are two-fold and depend on whether 
the purchaser is in the right or in the wrong. If the procurement agent or manager has been careless 
or negligent in his or her duties with regard to the contract, they may stray outside of the terms 
outlined within, which could then land them in legal trouble. Examining the contract carefully and 
acting with due diligence is the only protection procurement agents have against this. 

On the other hand, the purchaser must ensure that the other party cannot easily break the contract 
and force a termination. The purchaser can avoid this trap by working strict punitive measures into the 
contract – for example heavy fines or obligations for those in breach of the terms – which should deter 
this kind of behavior. 

Indemnification 

 An indemnification works in a similar way to a breach of contract, but is more comprehensive. 
 An indemnification clause requires that a guilty party covers the costs of all damages incurred 

by the other party in the event of wrongdoing. 
 The clause also provides protection against legal action raised by a third party as a result of 

the guilty party’s actions. 

Indemnification literally means, to make amends after an initial wrong. In relation to contract law, it is a 
promise from either party to cover any losses, costs or damages that they cause to be incurred by the 
other side. This also extends to include third party legal proceedings, provided that the legal 
proceedings brought against Party A can be shown to be as a result of the actions of Party B. 
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Another potential trap relating to indemnification is an incomplete or inadequate clause. All contracts 
must be examined closely by a legal expert before being entered into. If the indemnification clause is 
incomplete, the purchaser may discover that their expenses are only partly covered. It is up to both 
parties to fully understand and to agree on all terms and all clauses within the contract before the 
document is signed. 

Exculpatory Clause 

 Exculpatory clauses can absolve a supplier of any guilt even if they were at fault. 
 Reputable suppliers will not usually deploy this sort of clause. 
 Raise the issue with your supplier if the clause appears in your agreement. 

A contract may feature an exculpatory clause. This clause absolves the supplier or manufacturer of 
legal responsibility, even if they are in the wrong. In relation to purchasing and procurement, this 
would usually mean the supply of damaged or faulty goods. 

It goes without saying that this sort of clause can be highly damaging to you – the purchaser – and to 
your organization. While such clauses are common, they are more likely to be included in waiver 
forms – for example, the forms used by dry cleaning businesses who handle high value goods – than 
in supply contracts. A reputable supplier or manufacturer will be more interested in securing your long 
term business and partnership than making a fast buck by off-loading poor-quality merchandise. If 
such a clause does appear in a contract, bring this up with the supplier and try to reach an agreement. 

Preparation is the best defense, and pre-arming yourself with knowledge is the best way to avoid the 
traps and pitfalls which befall so many. Remember to take your time over the contract, to seek legal 
assistance if required, and to not be shy when it comes to striking a deal with your supplier. 
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