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New laws and public discussion have focused on governance of publicly
owned companies in recent years. However, most companies are privately
owned and families control a large portion of privately owned companies
throughout the United States – including some very large ones. Family
owned companies require governance systems which: (1) support
management of the family business in its short and long-term business
goals; (2) assist the family business in addressing the diverse interests of
its shareholders and stakeholders, present and future; and (3) establish a
structure for family business succession planning that addresses the
needs of the family business, its management and its various stakeholders.

          1. Governance is the System by which a Company Manages its
Business 

Governance, at its broadest level, is the system by which a group
manages its affairs. Generally the “affairs” of a corporation are the
strategic planning, management and operation of the company business.
Its “group” includes the corporation’s shareholders, management and
workers, tied together by the business of the corporation. State statutes
establish legal parameters for the formation and dissolution of the
corporation as well as the rights and duties of its directors, officers and
shareholders.

Within the statutory framework, the corporation’s founders and owners
create governance documents. The Articles of Incorporation are a public
document, required by law, that may establish the corporate purpose,
form(s) of ownership, restrictions on transfer of ownership interests, fiscal
year and, to some extent, capitalization. They name the initial officers and
directors. Corporate by-laws define the functions, responsibilities and, to
some extent, rights of shareholders, directors and officers. Typically, the
corporation’s shareholders elect a Board of Directors that owes a duty to
the corporation to provide overall business strategy, oversight, continuity,
recommendations on major decisions and special skills that benefit the
business. The Board of Directors generally appoints the officers who
operate the corporation’s business.

Owners can and should add to the statutory framework through
Shareholder Agreements (and related agreements), focusing on rights,
obligations and rules applicable to major corporate decisions such as sale
of the business, to stressful corporate situations such as shareholder
death, disability or disagreement, and to transfer of shareholder interests
in the corporation. Owners also, by agreement, can change the method of
selecting directors or officers and/or limit the authority of directors and



officers.

          2. Family Owned Companies Have Intertwined Business and Family Interests 

Family owned companies also start with Articles of Organization, By-Laws and, sometimes, Shareholder
Agreements or, in the case of limited liability companies, LLC Member Agreements. However, the “group” is tied
by family relationships as well as business relationships. It includes family members who work in the business
and those that do not; existing family members, their predecessors and family members not yet born; people who
become members by marriage (past, present and future), some of whom may work in the family business and
some of whom do not. The “group” often includes trusts and other estate planning entities. These relationships
add complexity and emotion to business decisions and stressful business situations.

Family ties can add strength to the family business, for example enabling the business to take a long-term view
of investment returns. They can add strength to the family itself by, for example, supporting business ventures of
the next generation or providing for a disabled family member. However, family ties also can negatively impact
the family business if family feuds are perpetuated in the business arena or emotion is allowed to guide major
decisions. 

Family business “affairs” typically extend beyond the family business itself to include management of the family
assets, both within the family business and outside the family business, tax and estate planning, and, often,
charitable giving. Too often governance documents for family owned companies fail to take these aspects of the
family business into consideration, creating serious and sometimes disastrous tax or succession issues.

Whatever the family relationships, success of the family business is almost always in the financial interests of all
family members. This business tie should promote family consensus in the business arena, emphasizing the
positive aspects of family ties, if the family dynamics are addressed separately.

          3. Family Agreements Express Consensus on Family Business Decision Making Processes 

Participation by all family business owners in the operation of the family owned company is unrealistic and
interferes with business success. Participation by all family stakeholders in family business decision making also
interferes with the success of the family owned company. However, it is both realistic and helpful to obtain the
consent, if not the agreement, of family stakeholders to processes for such decision making as well as resolution
of objections to decisions, and to bind family business owners to those processes.

The process of achieving family consensus incorporates many of the features of mediation of legal disputes and
often takes place in the context of legal disputes among family members. The expense and publicity of family
business disputes is a helpful tool in encouraging consensus to decision making and dispute resolution
processes. The decades-long Demoulas litigation is a useful example of what family businesses want to avoid. It
is preferable that the process first take place during the lifetime of the founder of the family owned company since
the founder sets the initial culture, values and vision of the family business, all relevant factors to the family
business. In any case, the process, as with mediation, should include a full airing of issues and look for areas of
agreement (as well as disagreement).

Family business consensus building should also look for areas of shared values (business, family, personal,
community, charitable), goals for the family business (from perpetual life to orderly liquidation) and ways for
differences in values and goals to be addressed. A broad view of family business affairs can provide a useful
vehicle in achieving consent to limiting family member involvement in the family owned business, for example. A
family member may find it easier to give up power in the family owned company if (s)he has a significant role in
the family’s charitable giving. The family agreement should identify and address the interests of all stakeholders
who potentially have significant influence on business owner decisions (spouses of family members, for example).
Soliciting input from such stakeholders need not provide them with any decision making authority, but the open



exchange is likely to result in fully informed decision making and consent to decisions on which unanimous
agreement is lacking.

As with mediation, the process should result in a written agreement among the participants, outlining rules of the
road. If possible, periodic family meetings or gatherings help maintain consent to the established family
processes. The family agreement should:

· separate governance of the family business from governance of other family affairs,

· establish an agreed upon system for decision making in the family owned company, clearly identifying

· decisions which do and do not require approval by family owners

· reporting requirements

· system for informing and receiving input from family owners, · establish guidelines for stakeholder participation in the family business affairs, both presently and in future
generations;

· establish rules for transfers of ownership interests in the family business, including

· corporate and/or family rights of first refusal,

· corporate and/or family rights to purchase the interest on death, disability

· family policy on in-law participation, ownership

· valuation methods for intra-family interest purchases/sales and

· estate planning considerations

Such an agreement goes a long way to promoting family harmony and should not be amended lightly or
frequently.

          4. Independent Advisors are Important to the Long Term Success of Family Owned Companies 
 
Well selected independent business advisors are helpful to any privately owned company. Independent directors
provide industry information, specific business skills and knowledge as well as the distance to dispassionately
assess major business issues, opportunities and decisions. 

In family owned companies, independent advisors are particularly important. They facilitate communication
between management and ownership on business operations, performance, transparency, accountability and
transfer of ownership or control. Thus they create and add to the mutual confidence between owners who are not
employed in the family business and the company’s management. Outsiders also are more likely than family to
be able to dispassionately assess the business related abilities of various members of the family, including
members of the younger generation. 

Families that control businesses, however, often are reluctant to open up decision making to outsiders.
Outsiders’ input may be difficult to hear or misinterpreted as criticism. However, if all family members benefit from
the family owned company, on some level all family members understand that good business decision making
benefits them all. Incorporating outsiders improves decisions making. 

There are many ways for family businesses to include independent advisors in their decision making. Most family
agreements create standing advisory boards which include outsiders. Some set up advisory boards for specific
tasks, such as reorganization, improving business performance, modernization, transition to independent
management, sale of a business or a set of assets. Some set up standing boards of independent advisors with



valuable areas of expertise, to which they delegate some powers (with clearly delineated limits). Some create
standing boards with independent advisers and family members selected by the family at large. The agreement
decides whether the family members may or must include family employees of the family owned company.
Independent advisors may play a role in family dispute resolution, as the independent members are
knowledgeable about both the family business and the family. 

          5. Conclusion 

Family owned companies which survive from generation to generation generally operate, implicitly or explicitly,
on stewardship principles: that is, a system of responsible planning and management of the family business now
and in the future for the long-term benefit of the collective family group. That system ensures both the short-term
and long-term success of the family owned company. 

This article is intended to serve as a summary of the issues outlined herein. While it may include some
general guidance, it is not intended as, nor is it a substitute for, legal advice. Your receipt of Good
Company or any of its individual articles does not create an attorney-client relationship between you and
Sheehan Phinney Bass + Green or the Sheehan Phinney Capitol Group. The opinions expressed in Good
Company are those of the authors of the specific articles.  
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